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FEATURED DISCUSSION: SINO-U.S. RELATIONS
UNDER THE NEW SITUATION IN THE WORLD

Changes and Adjustments in Sino-U. S. Relations: New Situation,

New Perspective wrereereeresresreseeseenennes Yang Jiemian — (7)

Zero-Sum World, Cooperation World or Muddle Through World?
Global Challenges, Alternative Futures and the China-U. S.
Relationship Banning Garrett (14)

A Comparative Review of the Exercise of Soft Power
by China and the United States «+=+=+=s=sseeeeeeeeeeees Wang Xi (19)

A Logical Consideration of the Development
of Sino-U. S. Relations —«wreseseeeereeeeeeeeneienas Fy Mengzi  (27)

RETROSPECT AND PROSPECT
The Institute of American Studies and I ++-+++-+-+-+ Ding Xinghao (30)

To Promote Discipline Construction through Activities
of Academic Associations +orersreeeereeeseeeenees Tao Wenzhao (33)

My Years at the Institute of American Studies: Recollection
and Reflection  «++ereeeerersereremneneseseenninnnses Zhane Yebai  (39)

FOCAL TOPIC: AMERICAN LAW STUDY

James Wilson and His Contribution to American



COnSHLULiOn wreeerserssssnssnsnnsnnesneseennennnnnnnnnes Hy Xiqojin  (44)
James Wilson was a famous politician and jurist in the early America.
As one of the Founding Fathers of the United States, he was a conti-
nental congressman, a signer of the Declaration of Independence,
and a delegate to the Philadelphia Convention. Wilson was a promi-
nent framer in the drafting of the United States Constitution, and a
leader at the ratifying convention of Pennsylvania. Being a leading le-
gal theoretician, he was one of the six original justices of the Supreme
Court and the first law professor of the College of Philadelphia. Born
and educated in Scotland, Wilson's constitutional idea was heavily in-
fluenced by the Scottish Enlightenment thinkers, who also enlight-

ened many other American Founding Fathers.

Checks and Balances in Trials of Guantanamo Cases at
the Supreme Court of the United States -+ Zhou Qiang (59)

In a series of Guantanamo cases handled by the Supreme Court of the
United States, legislative power, sometimes, may stand with the ex-
ecutive and fail to check the power of the executive branch effective-
ly. Meanwhile, jurisdiction plays a supplemental role in the checks
and balances. But it’s important to note how the Supreme Court
chooses appropriate ground for the jurisdiction. Besides, Human
Rights NGOs have been regarded as the fourth power that will enrich
the theory of Checks and Balances.

The Mode of U. S. Treaty Practice ereerereeereeeeeeees Wang Wei  (74)

The US treaty practice has two distinct features: a treaty is signed
more quickly than ratified; the U, S. international agreements are
more often conducted in the form of executive agreements than trea-
ties. It is the contention of this paper that the U. S. constitution
draws an ambiguous line between the President and the Senate in the
scope of treaty-making power and therefore invites conflicts between
the two branches. Such constitutional arrangement causes the overall
delay of ratification of treaties. To improve the treaty-making effi-
ciency can partly explain US preference of executive agreement, but
the shift of the treaty power towards the executive branch constitutes
the root of this behavioral tendency. These two practices enable the
United States to undertake less international commitments, and even

to change international commitment to serve domestic interests.

Historical Review of Cross-State Citizenship of Americans:

A Study Focusing on Privileges and Immunities Clause of



the United States Constitution  +=+-+-+-=--- Yang Chengliang (90)
The Privileges and Immunities Clause in the U. S. Constitution is a
very important protection of the rights to the citizens of each state in
interstate movement. However, with a controversial meaning, the
Supreme Court’s interpretations of this Clause vary at different
times. The changes of the interpretations have generally gone
through three periods: Privileges and Immunities were regarded as
fundamental rights enjoyed by the citizens of all free governments;
the Supreme Court identified the original purpose of the Privileges
and Immunities Clause as prohibiting discrimination on the basis of
state citizenship; and the Clause is still viewed as the weapon against
discrimination on the basis of state citizenship, but, at the same
time, the Supreme Court also insists that rights under the Clause are
not absolute. Because of the Supreme Court’s different constructions,
the application of the Clause and the condition of cross-state citizen-
ship changes accordingly.

ARTICLES

Changed and Unchanged: A Historical Review of the U. S. Foreign
Policy towards Europe ««ceteereeeeeereeceeecenencens Zhao Huaipu (110)
For historical and practical reasons, the policy towards Europe has
been placed in the central position in the U. S, foreign policies. With
the evolution of modern international system, and with the change of
American power and its international standing, the U. S. Europe pol-
icy has experienced a gradual and constant break from its traditional
practice. Correspondingly, the U. S. has involved itself in European
affairs more deeply and extensively in more diverse ways. But what
remain unchanged are the two core and long-standing objectives pur-
sued by the U. S. Europe policy, that is, to prevent the emergence of
a European hegemonic power which may challenge and threaten U. S.
interests in Europe, and to bring Europe into a US-led global order.
Currently, the U. S. is still adjusting its Europe policy. It could pos-
sibly be the main trend for the U. S. to cooperate with the EU and
draw on EU support and, in the meantime, to constrain and guard a-

gainst EU’s assertiveness.

The “Public Interest” of Land Expropriation
in the United States «eesrerreeessseessieeesnnenens Gao Jianwei (126)

This paper reviews the judicial evolution of public interest of land ex-



propriation in the United States, and uses the economic theory to an-
alyze the efficiency implication of public interest. The Supreme Court
of the United States has gradually broadened its interpretation of the
“public use” of the Takings Clause in the Fifth Amendment, from a
narrower, literal view to a much broader one. In the end, “public
purpose” is equated with “public use”. However, it’s difficult for the
court to draw a clear line between “public purpose private expropria-
tion” and “pure private expropriation”. So, people become worried a-
bout the lifting of the floodgate of abuse of land expropriation and o-
ver-encroachment of public rights on private rights. Land expropria-
tion can improve allocation efficiency of land, and may eventually
compensate the loss of those being expropriated and improve their

welfare through the acceleration of development of economy.
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James Wilson: Founding Father , 1742~ 1798 (Chapel Hill: University of North Carolina Press, 1956) ;
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@ John Dickinson, Letters from a Farmer in Pennsylvania , Tothe Inhabitants of the British Colonies , availa-
ble at: http://deila. dickinson. edu/cdm4/document. php? CISOROOT = /ownwords& CISOPTR = 409,
2010 £ 3 A 1 B M,

@  James Wilson, “Considerations on the Nature and Extent of the Legislative Authority of the British Parlia-
ment,” in Kermit L. Hall and Mark David Hall eds. , Collected Works of James Wilson (Indianapolis:
Liberty Fund, 2007).
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@ Mark David Hall, The Political and Legal Philosophy of James Wilson, 1742~1798, p. 12.

@ James Wilson, “Considerations on the Nature and Extent of the Legislative Authority of the British Parlia-
ment,” in Kermit L. Hall and Mark David Hall eds. , Collected Works of James Wilson (Indianapolis:
Liberty Fund, 2007), pp. 4~5.

@ Kermit L. Hall and Mark David Hall eds. , Collected Works of James Wilson (Indianapolis: Liberty Fund,
2007), p. 18.
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® (EIMfaME IF(EEEGNERETRMEICRAME) T « FEBCE XS KA, 2007 F 8, %
194~195 7,

©® FETALAFTIRAANXERI A ZAEARE(BITE)ZHNAEZZE, BB #H L, I Herbert Law-
rence Ganter, “Jefferson’s ‘Pursuit of Happiness’ and Some Forgotten Men,” The William and Mary
Quarterly, Second Series, Vol. 16, No. 3, July 1936, pp. 430~434; Vol. 16, No. 4, October 1936, pp.

558~585.
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O #EFRE - CRAMREEEE O ONET R RS AL T ¥ %M, L Mark David Hall, The Political
and Legal Philosophy of James Wilson, 1742~1798, p. 19. B &% A LT . WE T A4+ T4 « LKW
(Bushrod Washington) n F £ T T Z EE RO R AR T ER AKX E . EHANEZ R ARA 5 HH
JE AL,

@ (RIEHY - ZEBF (HR. FEHELXWRINFEE) LM « T THEF B KA. 2003 £, % 34
.

@ Max Farrand ed. s The Records of the Federal Convention of 1787, Vol. 1 (New Haven: Yale University
Press, 1911), pp. 49, 52, 57.

@ Max Farrand ed. s The Records of the Federal Convention of 1787, Vol. 1, pp. 406, 413, 416.
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Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 1, pp. 179~180, 183.
Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 1, pp. 488~490.
Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. I, pp.516, 520.

Max Farrand ed. . The Records of the Federal Convention of 1787, Vol. 1, pp.523~526.

Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 11, pp. 10~11.

Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 1, pp. 65, 66, 70.
Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 1, p. 69.

Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 1, pp. 96, 105, 109.
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Max Farrand ed. , The Records of the Federal Convention of 1787, Vol. 1, p. 254.

Max Farrand ed. . The Records of the Federal Convention of 1787, Vol. II, p. 106.

Mark David Hall, The Political and Legal Philosophy of James Wilson, 1742~1798 , p. 21.

Jonathan Elliot ed. , The Debates in the Several State Conventions o f the Adoption of the Federal Constitu-
tion (Philadelphia: J. B. Lippincott Co. , 1891), Vol. 2, pp. 418~425; Kermit .. Hall and Mark David
Hall eds. , Collected Works of James Wilson , pp. 178~184.
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K, BRI 2 2 b B Tz A T AL . AR B L S 2 A
G Uk B AT 2 T L AUTT S B AN 2 R A AT A B AE AR Trp @
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@ Jonathan Elliot ed. , The Debates in the Several State Conventions o f the Adoption of the Federal Constitu-
tion, Vol. 2, pp.434~441; Kermit L. Hall and Mark David Hall eds. , Collected Works of James Wilson ,
pp.193~201. XEZ B AL 11 A28 HAMNARREZASGENEELABP N ETENE . FNH - B A B4
(Jonathan Elliot) fT g th & # # R ML EG HEA)W B YRS H 10 A 28 B, BT HEHERS, %A
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028 mode=TOC:TME#S G HERT A H LN AH - ZHARLEXLT . WRFARFEHL KW EN 4L
FoHAREREH L EFNEREZE A B2, Leonard W. Levy and Kenneth L. Karst ed. » Encyclo-
pedia of the American Constitution (New York: Macmillan Reference USA, 2000), pp. 2120~2121. %
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E—UHREFRIMMEELERE AT — KM WEE DA, RCEFER),2007 £ 8 9 H,

@  Jonathan Elliot ed. , The Debates in the Several State Conventions of the Adoption of the Federal Constitu-
tion, Vol. 2, pp. 454~456.

® Jonathan Elliot ed. , The Debates in the Several State Conventions of the Adoption of the Federal Constitu-
tion, Vol. 2, pp.457~464.

@  Jonathan Elliot ed. , The Debates in the Several State Conventions of the Adoption of the Federal Constitu-
tion, Vol. 2, pp.498~499.
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Kermit L. Hall and Mark David Hall eds. , Collected Works of James Wilson, pp. 171~177.

Mark David Hall, The Political and Legal Philosophy of James Wilson, 1742~1798, p. 23.

(XIAAME - IHRF(XEESHERBRNFEICR AN E),F 280 T, B XRER XA ks,
EARAMMPEE R S b Ml Zad TH LA - RERFHY 51 B RE B E K, % N Gordon
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@ Mark David Hall, The Political and Legal Philosophy of James Wilson, 1742~1798 , p. 25.
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@  An Act to Provide for the Settlement of the Claims of Widows and Orphans Barred by the Limitations
Heretofore Established , and to Regulate the Claims to Invalid Pensions, 1 U.S. Statutes at Large, 243~
245 (1789~1799). 5l B HeinOnline #45 J& ,

@ 179246 A . 53— MU EERWEZEN AU EALEBTEAEE. KX T EMNH EK,H L Hayburn's
Case, 2 U.S. 2 Dall. 411 (1792), available at: http://supreme. justia. com/us/2/409/case. html.
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FE DG IE T B 22 50 NAZE A v, 3k B 110 o 4655 ) 8 =22 BT LA RE A% 78 4 92, 45 35 IRl 4k 2%
58I AL 25 T BRI 22 (9 AALL U HE B2 A A TF Y . X Wl R B o 4 R e L 4 3
B 36 B A B 32) v BT 4 14 LA SE 7 36 [N R & BEURE A7 R PO A I Ak ST 36 R 23 45
FEOAE T . % 58 04 23 BT A 31 5 9 R DGV 1) 2 I AE BORUMR ) 22 9 1) 25 i [ AL

@ “3kEZ A7, HT X H“Amicus Curiae”, # X A “A friend of the court”, ¥ EZ KW T ZH B =R A E
SR EE M E - FLEARRREH REZ T Y EARBEEEE . FNAE - M. KA (F X

BEABE)ENTEE) AR « FHEH M, 2003 FHR, % 47 T,
@ 198 U.S.45(1905).
@ 323 U.S.214(1944).
@  http://en. wikipedia. org/wiki/Center_for_Constitutional_Rights.
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MERAR . 325 1k A AEAE — DB B2 RS Il E . AR H P ieh, AT 248
SICHE Y SR N )R TSR E L

2 I 1969 4E4E 9 5 293 N 24 ) (Vienna Convention on the Law o f Treaties)
(8 L, “FR 45297 & 18 B 52 (0] 4 445 1 LA ) B ik R o 2 [ B 45 T B e, AN IE 3T
— ISP S AR BT L R LA 96 2 SO P IR I8 R S 4 R A Ve 2 PR
O g [ Bk FE AR Y 07 A5 BN AT, 1986 4FE( ¢ T [ % 15 [ P 4 42 18] B [ s 41 41
AR SR 2R I WA A 290 B Sr 1 B K 5 E PR 20 46 25 50 2 1 BE AR Ol . % R
1986 AR AE W AN 45 2R A 20 ) 58 S, B K5 [ R4 4UR] 19 55 20 J2 48 8106 [ br ik, 76
— A EEA) FH G —A (G2 E Fr 2 U R85 DL 1 X 46 45 5 PR sl oA
2 JE A B TSR L — e 5 7 A 8 T 2 A A L OGS R B A R AR A I I B L
s H R 27, ©

MG LS L SR AR A SR, ATRIE A W B TSt 4R R
ZFRAT 20 Fh, @ Hoh 527 (treaty) J2 fe O 1 58 A E 5 19 4 B I “ 0 52 7 Cagree-
ment) W2 A B S 1 24 R . 2 BT DA B K B RN AR AR 4 47 1) 4% 2, 76 B B
BB BRI Ny B — AR 2k BB 4 29Ty 30 A 5 [ R U
FAN T X 4 Y ROR B IE K B WA TS 7R IR AR . AH R R R TR B
FIW GG AT — AF O T WA T 2 — 5 S7 AL G Ik e, DXL 328 ¥ 52 3 4% 1 1
. ©

TEREE AR T RIFEAAAE R SR A7 MW " W KSR 20 3. 5 E bRk ik
F TR RAAH — B0, “ 4 29710 36 [ A0 AR R T J2 48 RS 2 B ¥ A [R) A (ad-
vice and consent) (Y PR E”.© 5 2, B A Sk # I [ & (consider and
concur) I [E PR 0 E A BN E R 5527, 7RI HL 0 A% 29 09 1 B P 2 5 22 [) i
A LATE =AM (D BMATBOR T TR A (O B S W 2/3 28R & (3) i A8

O HZRPEAREME I KT T B CHE B D54 EN%), http: //www. Imprc. gov. en/chn/gxh/zlb/
tyfg/183909. htm.

@ EWMEXEES0SZANERAREHNARSAHBN,

QO (AXTEHXSERYALRETALHMELRAANENECALIANKEY RFER,, H(EHFERZH
AN1992 £ % 4 & 1~19 W,

@  EF.(1972~2007 FH EZ B F LR FE AT UMBEAE F XX AN A, LT - K EH B 2009
FRLF A9 T

® ERANW®EZEAXH . ZFERA(ERAHE). % 13~15 7,

©® Congressional Research Service, Treaties and Other International Agreements: The Role of the United
States Senate , A Study Prepared for the Committee on Foreign Relations of United States Senate, Jan.
2001, p. 1; also see. United States Department of State. “Foreword.” in Treaties in Force: A List of

Treaties and Other International Agreements of the United States in Force on January 1, 2010.
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“ERAYT, N, E g A Sk 298 0 38 B A 20 A3t 109 T, b RO 4 Tis T
LR LW &”.©

B A5 2081 56 [ [v) Al 1 5 400 285 1) [ B b1 e Rl oAt [ BR B3 5 7 Cother in-
ternational agreements) . i 75 “ HA [ bR Ph g "X — K2, 2 [ HOA AT “ A7 B ”
(executive agreement) X' A i At 25 3 JJ (legal-banding) % H v, B 48 17 B P &
(sole executive agreement) f& &k 4t 1 H 4 AU Hl N, 5 40 15 BOR 55 [ B 2H 21 45 45 19
EPRthE ., EEW M HEARMEFERS, KAWL PE (treaty pursuant) &
A RORAINELR T B AP FE U0 MR e i L i SR 20 AR 580, 1Rl 2 — A7 BUHR A2 (congres-
sional-executive agreements) WEAKHE 1974 4 E PR 57 5 2 2 )R L 1 “ PR B L)
(fast-track) , 112 A ¥ e A7 B 22 B82S G0 0o A0 45 485 1 FE B e . ©

bR T 4 AR IY LAEAE 25 A0 SR R o TR A R A T X STt R
F BN AERG 55 5 1 (B RS A R R ] R AR vk A U AT B B O
THREL B 5 AP SR B R T RE AR Ol & RS R S SO B Ah, SR
P ik A BRI T 2R 28V . A Bl 5L Y (self-executing) 25 2 Fl WP 5 14 125 1
P T B — 47 BobhE R A T 2 e i, JE B 3h S5 A 2 f e
S FLE PR A A A R I B SR S e WS e B TENEZ T LO

= EERHALEK

AT A BOUR IR H R 8T8 5 350 45 29 ) ANt B OE 5 ), 31 R B BON B0 T e
(AT A% 1B AZ A6 A% 20 ) e Bl 42 BR AU IR 80 10 38 10, 26 1R A9 4% 2047 R ik AR L 5% 2

@ Michael John Garcia, International Law and Agreement: Effects on US Law, CRS Report RLL32528, Jan. ,
2010, p. 2.

@ EF:(1972~2007 FPEZFE A AGEFAT R AMEAE P LR YWA)HF 6~8 T,

@ “HttERhE"LEaERGFN KEAMELAXH, TLUFAXUELXEERRAEHBEARS .M
TEHEBRARTN,

@  Jeanne J. Grimmett, Why Certain Trade Agreements Are Approved as Congressional-Executive Agree-
ments Rather Than as Treaties, CRS report 97896, updated April 5, 2002.

® Nicole Deller, Arjun Makhijani, and John Burroughs eds. s Rule of Power or Rule of Law? An Assessment
of U.S. Policies and Actions Regarding Security-Related Treaties , Institute for Energy and Environmen-
tal Research and Lawyers’ Committee on Nuclear Policy, May 2002, p. 31.

©® Michael John Garcia, International Law and Agreements: Their Effect Upon U. S. Law., CRS Report
RL32528, Prepared for Members and Committees of Congress, January 26, 2010.
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IRAE AL Ve BRI S AT AT 5+ 2 B A7 A8 A 5 ) A6 I AT S A8 2L 3 D ok 2
SR BRI R BB M, U $7JE K (Michael Ignatieff) .45 T 3¢ [ 25 % K1 3
HES 2 TTAT L A2 AT BUEE bR o B RE R & A R AT O R L@ 28 1 (Antonia
Chayes) B0 25 THa4adtb ot B2 BAE R B2  E ke B A % ARl R R B, ©
TEIX L 28 53U A0 4 96 [ A5 2047 g b die R T A T A 5 T < 48 8 T A I 1 2% 29 F
XFAT B AE Y i 2
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PR KR : Congressional Research Service, Treaties and Other International Agreements: The Role of the

United States Senate . 2001 . available at: http://www. state. gov/s/|/treaty/caseact/index. htm.
FHEZAF o, — DRGSR R AR 45 4 2 BAE RS 592 B H &2
AT, ARG AT R R RS T R R E RS2 AR, ki
iy 0 5 [ i LAJS P RO S T AR YR A R A% 24 A R B R
o B 19 20, 5 IR ) HoAth [ R R WISL 3 — 2 B OIF AR L IE . R K

O ERNFRAAEXTEELAATAINUANEAR BHAZHAMZEFREENLRKBRERTHINELSL., TH
FAHE (FENERARSABRENEMAE S b)), H(EEHFK)2000 £ % 1 8.8 41~67 W0 LK.
(AEXERENIRGHRARENZLAEMRX TGS, (AR X R F K FMI2001 £ 4 4 4, %
8~12 TUs A B (A AT (T H 7 S CE A PUE F)), BR(ARZF AR Z)2001 F£% 10 H, % 20~23 7 5
ABE (FERBRFAAO M ERBERGE B EE), RO FRFMNI2002 F% 1 H, % 62~69
W,

4

@ Michael Ignatieff, “Introduction: American Exceptionalism and Human Rights,” in Michael Ignatieff ed. ,
American Exceptionalism and Human Rights (Princeton: Princeton University Press), 2006, pp. 1~26.
® Antonia Chayes, “How American Treaty Behavior Threatens National Security.” International Security »

Vol. 33, No. 1 (Summer 2008), pp.45~81.
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DS A5 1k T X 5% ] S BT IS, L 48 2 T R A HE 19 45 20 Cunratified treaties) i
T FR 5 F AR PR O BRI A [ 2% 29808 PE CUNTTO) /Y 4E 31, i A i) B A [
B P AL B IO AE R 20 A AT 507 WL O E SN T Hh 200 RI L &L, BIHE
LB LA AT VR IR S SR 2 BRI AR U

PTG, L EAE 1776 45 E 1976 4F 200 4F 8] 25 2 1 A #HE e (0 40 49 £ 35 400
RIY Y24 Ry ik A E AR S B H R B AR S A ST 20 T, Hod, AR
H BB TR A (L AL & SCIRBURI A 29) (S AR 20) (I e BRI 29) (L EEAL
FIAZy) (A Z A 20) (CBA BN LA 2) (A S (A 2 24 ) . 1969 4F
(HEWA R ATE AN L) 55 X R AWM ETES WU R K S T RFEER B THEZA T
b R E RS 5IRFIEHE SN IR 82 A P AR e A A T HE RS AR TE DB,
L AECHR G EE R A 29) BB F b, 56 L — B2 U R HESh ¥ L B2 4 1k
EEPRAMAMEZZL,

FEFANT R — AR T, & 28 A7 B 1 E 4% 29k Wi [ Br
KRR 55, T B AR 4 56 ) i 2 T Bt 2 il m al, e iR 1 R EAE 1930~
2010 AR SR 94T g W SE ARG B0 . A3 P o505 B U0 W . — 2 R 3R by T 3 43 oM 25 A
1930~1999 4F ] () G874k [ F I/l — 1y 2 FF 4, ©2000~2010 45 [8] 1 48 11 5
2 B MR AT % T 1 55 e ORI 2 L S AR AR O RISk s @ U 1930~1999 4 ]
MIGETHECT U0 Y 2 55 [ 2 I AR Y R ZE . 2000 ~ 2010 45 W) 1 250 Ul W A )2
AT B4 52 T 1LY 2 24 B ) 2 44 1 AR s e . IS S B B e B E AR

@ Curtis A. Bradley, “Unratified Treaties, Domestic Politics, and the U. S. Constitution,” Harvard Inter-
national Law Journal, Vol. 48, No. 2, (Summer 2007), pp. 314~315.

3

@ The United Nations Treaty Collection, “Introduction,” available at: http://treaties. un. org/Pages/DB. as-
px? path=DB/MTDSGStatus/pagelntro_en. xml.

@ U.S. Department of State, “Multilateral Treaties for Which the United States Is Depositary,” available at:
http://www. state. gov/s/l/treaty/depositary/index. htm.

@  Christian L. Witkor, Unperfected Treaties of the United States of America, 1776 ~ 1976 (Dobbs Ferry.
N. Y. : Oceana, 1994), # 3] @ Christopher C. Horner., “The Perils of Soft and Unratified Treaty Commit-
ments: The Emerging Campaign to Enforce U. S. Acknowledgements Made in and under The Rio Treaty
and Kyoto Protocol Using Customary Law, WTO, Alien Tort Claims Act, and NEPA.,” Competitive En-
terprise Institute, July 2003, p. 2.

® Congressional Research Service, Treaties and Other International Agreements: The Role of the United
States Senate , A Study Prepared for the Committee on Foreign Relations of United States Senate, Jan. ,
2001.

©® U.S. Department of State, “Reporting International Agreements to Congress under Case Act (Text of A-

”»

greements) ,” available at: http://www. state. gov/s/1/treaty/caseact/index. htm.
@ The Library of Congress, “Search Treaties,” available at: http://www. thomas. gov/home/treaties/trea-

ties. html.



£ B FHAT A X * 79 o

R E S, SR FE45 FH B Be N L Gt B2 )2 ml LA L1
B2 E=E%SEHEBRE:1930~2010

N ./' - /'\./._._./'\.‘,\./’\r.\ /. —.-./.’./'~.>.\../l\.\/./\./'\.,'~.,.\.‘.-./. ./\./
o0% / \\ S Ay VAN \/.\/

80% - /

| A\

100%

==N
». PO N i

60% -

—o— LT it LA
50% —e— e il gl
40% -

30%

20%

10%

0%
1930 1935 1940 1945 1950 1955 1960 1965 1970 1975 1980 1985 1990 1995 2000 2005 2010

TE 1930~2010 4F[H] , 35 [F BH 2 21T (10 & 47 B & (30 4R B4R BR A . 7B
KBSy, R E A H T T 200 ANMATECYRAE s M 7E 46 KA 4F 0, R EH &% T A
25 A2 (90 AEJEABIAE R BRAN) o X B 210 45 29 40 0 R 1, A2 S 1 g s B ROR
BA R, Wi, BEZITHFA MY E  7E 1789~1839 4F[H] 435Ky 60 FI 27 i ;
1839~1889 4E[H] N 215 Fl 238 Wi ; 1889 ~ 1939 4F 8] Ky 524 F1 917 i ; i 7£ 1939 ~
1989 AF[A], I 433y 702 F1 11698 11,V kA 21 tH42, K45 17 B 2 09 %k B A B [l
T O HAR T AL B M L & A0 A R AR A W 25 @

A MG TG IR AR X RE I 4508 . SE B R 29 A 500 1 [ By b e & il
THWBEHEWAFEE” .Y BAEGH BoR,1789~2004 4 6], 26 [ 45 45 i 4 2 5 HE

@ Congressional Research Service, Treaties and Other International Agreements: The Role of the United
States Senate s A Study Prepared for the Committee on Foreign Relations of United States Senate, Jan.
2001, p. 39.

@ 2000~2002 4 4 & B 12 K F AR R 18, E Y R 4 5 A A T 2000~2002 4 A F A G 69 1 L

@ LK AEMEFGHEANERZ, LHE-FSELM—-FFH, EX oM EEESETE, LR BT T UH
AEAE, XE PME-—FEREHEREZLANER . AFCLP N T —FEEOERL. Bl AT
ERLOBRMECAET N E HUARELAFEN AU R FRE S LFERAREN T T RE, XM E
meEAERRERFEN - S EMER. AR FETAE - RENERBE,

@ Monroe Leigh, Merritt R. Blakeslee and L.. Benjamin Ederington eds. ,» National Treaty Law and Practice
(Austria, Chile, Colombia, Japan, Netherlands, U.S. ), Studies in Transnational Legal Policy, No. 30,

Washington DC: American Society of International Law, 1999.
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WnTE 2 PR B AR 29 VO E Lol . AHER BE L R4 1 20 b4l 30 ARAUHE Bl it — LB 5
BAE S5 B L4 2R R B9 PR A G AR B3

Li LPTIR  SEE B 26 947 R B T WA A AL B RRAE o X T O [ 45 2 i A it
WAL G, T SO M Z AR BEA TN AR . £ FEEE N E T
W) 2 5 2 e B AR AT i Al 2 AL, AR T AR T DR R [ 58 AR AR A A7 552 I Al i ke
(25 29 B4 YR Z 075 1 T W BE BT ORI ER AR B OF e X S BUR R 7 0 T 4R AR
JRyihn . AT BCHE K H RO — 7 TR AT BOT T B SR 4 20 RR AR R I 32 BURAT L
HRITA T SEIF 2 BE A A e

=  HZRIER B ERIE

T8 5% 18 2 BT LA 028 28 T AN e o 2R 2401 0 o AR O 2 B R DX O 4 2 7 R A o
4 2 AR LR R 2R 20T 3l o TR O A SRR Y I IR e T vk O T 4R
LYK B L 5E B il e T B 4 AL 2, MR SE R JE 0, A AR O R T
FTBORTT A B T SR AT o il PSR A AR S R AT I — D] Ak
BB . R4 B IE A BB PRI TUHI 45 3R 00t B, AU 2 4 2 ik 6 A 1 B Al

AR 1P, 56 15 58 32 %o 2 2 A U T8 I R A0 W sl i SRR R B E L X Al 2%
Ly R v AT 3 A R )R S, BN A A O B TR ) N P O (Michael
John Garcia) BYWLAL » 3¢ [6 58 145 45 29 1) B 2 (primary) SEAUR T 14T EGR T H 5]
WA LALE 22 R 45 T (essentiaD /E T © X W1 T 361D A9 F B 29 [ B o B
X AR IIIE AR T SRR . 5 b e ik L K R A8 AR« BHR (Edward S, Corwin)
— B LML MBS T IR AE BN AR TR R TS S [ X A B R A A — A
KER . TEE T HLE T L E R BT A R S 2 T T 5 498 5 26 BE 8 52 1 %) A1 5 2 1 AL
T3 VT 2 BB LE R AR T S8 IR TT o [R) Ik i 3 [ 2 LAt A AR TR A g o (HLJ2: S MR A

@® William R. Slomanson, Fundamental Perspectives on International Law (Cambridge: Wadsworth Publish-
ing Co Inc) ., p. 376.
@ Michael John Garcia, International Law and Agreement: Effects on US Law , CRS Report R1.32528, Jan. ,

2010, esp. see Executive Summary.
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ok, & IS U RY UL AW ATHIA Y 2 BORI R) R AL T AN BB ] 2747 BT
FIESESet fE . DR FE R N ZE I 22 IR Uy T R FEEIRATBOR T Tt H S
WBE AT AR AR SR AT A9 N ARG 1™ AR e, iy HL 7R — Se E AR A R R, — 2
PRV TR S HIRA . BRUR, B - ® AVFLR S5 AT 57, A 48858
WA ve a3 W A AR WS WO S S . AT S8 550 01 4l K 3 504 4 29 1Rk
FIR AT BUZEWT . FECILIRBEFN L)) AR H it i o, gl 2K st 5 8 A A AT W e 2L A
W25 HAEF R WIF A 5200 A S0 58, 85 1A B R, g5 124
NI s 3 T E ok, @

HW A —T0E B85 1 552 B B e kT RE oA, AR % 28U
(6], 58 925 1 s A U ST 1 AR 1 2 2 SN RO TSR AN S B 4 25 AR 22 45 2 I Y
RN R E R EEART 7O B — 5% B IR B R R T B (feel-
good signature®) , Z B¢ 2/3 ZRIFI BN T H4AM0RE A, LK, 2
WBEIE I T — R A SCHE , BB A48 F IR A RV 4 BRI 420, X Rl R
TN GRS A F B R TR Je ik R T RSB iR TP . N, Z80E PR A
FUSR LY WL E A 3 B AR B B AT AR AR 2 B SO IE 2 R o iR T iR . R
X EEEEMACKR H KU AVER L) (ASEAN TAO) M8 FA #MEI4E ., ZAAK
BN SV 5 B PR B L TR T K AN T B N RN 7 56 [ R SCRT RE R ) AT
.Y

PR T2 H RN AT LAY UKW A SRk, —Jrm, €

@ Edward S. Corwin, The President » Office and Powers 1787 ~1957: History and Analysis of Practice and
Opinion(4th ed. » New York University Press, 1957), pp. 170~171, # 5| B & fr %8 1% « # 4 . (3£ F 4
FEOCE)EAER HAEF RALELEEH (SIHFEEMIIX R ), g - Fd R 2004 FH, &
27,

@ Louis Fisher, “Treaty Negotiation: A Presidential Monopoly?” Presidential Studies Quarterly , Vol. 38,
No. 1, (March 2007), pp. 144~158.

© AHEE - BeI (EEFENOE) HILEE R (BIFEE X R D) F 68,79 T,

@  Christopher C. Horner and Tyler Dunman, “Modern Developments in the Treaty Process: Recent Develop-
ments Regarding Advice and Consent, Withdrawal, and the Growing Role of Nongovernmental Organiza-

” available at:

tions in International Agreements with Particular Examination of the 1997 Kyoto Protocol,
http://www. fed—soc. org/ Intllaw&. %20 AmerSov/ Treatypaper. pdf.
® Mark E. Manyin, Michael John Garcia, and Wayne M. Morrison, U. S. Accessionto ASEAN’s Treaty of

Amity and Cooperation (TAC), CRS Report R40583, May 5, 2009.
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(Jesse Helms) P A Ze 23 01, 50 85 BHLAE 1 O5C TS M E A L) S 3k,
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POl g R A MR Zamic . BORE ESA AR BG I B, B85 S WS R E
T 23 VR 38 2B DR TG AN DK AT RE 22 TCAIE JK Ml BRI AT 4 2 B SR k. 4 AR A IR
A BIA 3 Z ) Ve IR R SR RE RS A L . BN S B XT 1969 A 4E DL Y8 5%
LY 2 RO S A AT 32 1 IR 2 A AT A B (pending) 7E 21 BE H
3

S TSR R B — A Y B BB TR T BRI SR Ak LA I BN B A 3k . R
ST — T S A9 7E 36 A S R P AR O L B SR A R A B W TP E 534
— I ALY R T RE SE 2 5% 2 A4 U RIS 2308 1028 28 2R 29 T A T L i i 45

@® Christopher C. Horner and Tyler Dunman. “Modern Developments in the Treaty Process: Recent Develop-
ments Regarding Advice and Consent, Withdrawal, and the Growing Role of Nongovernmental Organiza-
tions in International Agreements with Particular Examination of the 1997 Kyoto Protocol,” available at:
http://www. fed—soc. org/ Intllaw&. %20 AmerSov/ Treatypaper. pdf.

@ Curtis A. Bradley. “Unratified Treaties, Domestic Politics. and the U. S. Constitution.” Harvard Inter-
national Law Jowrnal , Vol. 48, No. 2, (Summer 2007), pp. 307~336.

@ John Cary Sims, “The Asymmetrical Nature of the U. S. Treaty Process and the Challenges That Poses for
Human Rights,” Prepared for “The Declaration of Human Rights: A Reality Check,” Hamline Journal o f
Public Law & Policy, Hamline University School of Law, St. Paul, Minnesota, March 14, 2008, p. 12.
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it G B 3 % AL 3% b ) TR R ek AR, SRR O T R T B B R ORI &, Y
R, 45 M 90 32 A O VAT B A R O 2 0 Sl R A SR T A BE & B+ i AE
W T EL AP AE A o A R 2 5 L i S R U R A - i i SR e T B T
1639 4F . B 5 1 2 M A 1 AR ACRR 25 Bt o 2 AR AT L LG i T 0% 1) B ¢l L 4 o H I IR U
FAN A #b AR AE W AT DA H B B 4 #” Gimproved property) [a] ¥ e $2 H b 221
R.© B AMER R, d T 8”9 (land-locked property) H #5835  , FA N K 1“4
b 14 38 4 5 ASL At R L3 SR AE MACHH 455 - Ml L FH 06 R 1) 2 T B 00 R FH 3 I L HLZT 45
TR NCE — A @ B R, TR R H B R BB B 7 AN A4k
il T BED 7 (Mill Acts 8% Mill Dam Acts) . J 38 B8 BE b7 5 A1 3 9l 3% 4
HZIA 2 OCFR . © MR PR MR AE L B B T DL R K IE UK BE L AT
B R H A N b, ER B 2 B AT 4 - R e — E R L O HL
AT N AT AT BIF s 25 ) o B 0 S IR 45 1 L 55 o i R B ST I RO 2 1% = e A g ) B L
Gl IV 2N R L Y T R R A ROR e BORE AT DL S AE iR
7 WM R e B % s A A AT B0 5E A s TR R QR T AN

Kelov. Cityof New London. 545 U.S. 469(2005).

Errol E. Meidinger, “The Public Uses of Eminent Domain,” Environmental Law, Vol. 11, 1980, p. 13.
CH MR AR E B AR A L A e B

Errol E. Meidinger, “The Public Uses of Eminent Domain,” Environmental Law, Vol. 11, 1980, p. 14.
Errol E. Meidinger, “The Public Uses of Eminent Domain,” Environmental Law , Vol. 11, 1980, pp. 14~
15.
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HoAb A TT DA SR BUMAE NS A O T . SR X i I SRR e T
R W) T & FLTA b SRR 8 1 2T & B T LSO - ©

e EBRIRTETE T 1787 il il E AR AR 28 TR B IE SR T 1791 4R i, £
FIE YR F AR I ABIER T 1868 4Eild, M 1791 4EF] 1896 4FMI 2 A £
REAS 19 HH 40, 35 R ) 1T X 58 ik e 2 SR8 R A i R T LB SURR R S 2 RN
25 D FHAE NS E0 MK B A 45 1basd o DA SR B 7 3 380 0 14 SR W MU T - b SBE )
M AE ST LA 3 26 55 R R o 1V 22 M B B Y 0 B I A R ol T < e A 0 T e S
SEARIE B2 S8 AT Y X — BB S IR A — R Tl B RS R Tl
HoAr g B, AR R T O T B K BE | A2 EAE g  R A E Tl TR
H) 1884 47,27 AN E LA Ak il 2 BB 1T TS Bk, 19 28 25 =K 1 i R O
KA E.Q B, DpEiE e M T 1795 4FF01 1798 4F W5 & 1T B B ik , 2 U A Xt
ANARTFTI K S HESh B AR AR AR ST S T DR TS S W K T s Y —
B R 0 SR E s K B b 3 A D R L R R B vkl Y
VR 32 B — 5 T B A AR L PR 33 R ATT A% G0 19 DA T8 7 SO0 52 AR 2 S 7 ) o ik
FUEATE . 19 e v, D= 28 N i 5 5 REH B (Lemuel Shaw) Xf it 47 147
HR R U A BV AIE DA O BB T 3k (< Sk B RS S T AR T S K i R
A R A AV 5 7 e B R K BB R D vk CA AR D # A B ©
1885 AF [ “ B fl 4 rpr . “ B b7 1 v A7 OG0 FHAE WA B9 0 2 15 31 1 96 0 B v 1k B 9 S
R DT 45 7 0 7K B8 (0 G i il (1 an A 25 B 5 AR M Rk 45 1 & T LA
SCHE. O eSS G I B DA I S A 3 I S S R 4 B 45 N 2 2 ST B AL
FAN S T AT LG S i AE S0 Ak I 2 B B LA T A A S TR T X s 0 4t
TREH T AN B e R miAS )2 R, W 2 M ol i B 1T %8
LB E A I B B AT AU AR AE MR R A e, Rl E RREET
SR 1) A JE DRI AN T A bl SR T — A S G SE RO 1 22 OM 1k B AR R
AN R 2E SRR A - M AR, BN 1876 AR, P AR A MM H o 1 B 45 4
N 04 0 5 AR L AR SRR — AN SR B M AR U P R SR Y K R

@ John F. Hart, “Colonial Land Use Law and Its Significance for Modern Takings Doctrine,” Harvard Law
Review, Vol. 109,1996, p. 1257.

@  Philip Nichols, “The Meaning of Public Use in the Law of Eminent Domain,” Boston University Law Re-

view, Vol. 20,1940, p. 615.

Errol E. Meidinger, “The Public Uses of Eminent Domain,” Environmental Law, Vol. 11,1980, p. 23.

R e ). BT KE K BRI (1780~1860) ) (At o %), of B Bk ok 5 i IRAL . 2004 47, B 72~T76 T,

B -] - B4R (K E WL 780~1860)), % 81~82 7,

Head v. Amoskeag Mfg. Co., 113 U.S. 9(1885).

® O

®© ©



« 130 - * B AR

SEAN T K e 1) Je R H A, BT A oAt 1) R 25 &R 0 400 55 Ttk . AT I B L%
AR FRATHYT A A BEHEAT A R AT B AR TF A . R Z5 18 2 Ak T 8l . F
i WA DA R & B TABYZ R BB F 5 5L B2 I R A SR Am TR, A
M H T SR 5E A g TR 1Y R R A T A I N RS AR 1 K R vh 32 4
1115 33K b & J N R B AT AT A 0 1 B L DL i BEL A 7 204 R 7 3 — B B 0 R AE
W R B £ BN 1859 4F , SR I By M g — AN NPT T 4l L T R
AP EEY Y+ AR @ TN 1883 4R, PG ol 7 JE W i IR B 0 PN R <A )
B 7 1R JFFT 308 66 06 2006 28 I FF A RE A 08 L0 @ RS B R B AE LA 19 it
OISR LA L (B 19 20 AR B 5 b T U A L 48 0 55 T I5E O e R Tk BE T 1896
AR P ) AT HL AR 27— AR T R AR AT S A S B B 5 S AT, A
MEWIE I 7T SRR R T

1896 4FF| 1954 4FJ& B UM R B ) SUMR B B 40 i 0 AP S A L B 7 NG
FEWT SRR WA ST . B R R R BT 1896 AR HI P iy < A PLAE A S B R A
T M AR SN AT A TN TE Iz MU A SR A S H AT AR R A AASTTRE L
RN AR b B8 - b 08 I 4 0 oK R 15 it R0z 3T i L RA N Aol B 3E R AR IR, B AT
ANFTRERCT . i 2R FA N Al B8 98 F1) FHAE WAL, IR A E W i W ™= Rag T AL H B
(public purpose) ,”®1906 4F 1 H7H HL 7 #1587 v o B 03 1o 12 B S R — A R 4l
(4 - AR, T 1 25 s i 2 0 A 8, R B 0T (Oliver WL Holmes) 7E I 48
SR TN Sl A Ol — I 3 S AR o R R, OB T 1916 A Y WA
L Ll M B H, g 2 ) 387 v i — 20 3ROR A JRAE AR Sy — I e ) E PR HER AN 2 L &
WSOk TR 20 AR 30 ARARAY KGN S L VB SRy B T AR B — 36 43, 9 4%
PR A 3l i 3% 7% R IX DA A0 R B A AS T8 4T Sy B Ik T el i R L 2 EURT AE RE
AR A A 5 AN b o T 00 e AR FA T AR W 38 43 A O R A B S e, {HA
1936 4R 249 M 135125 BE S5 1 B2 0 27 I Iy, @3k T 0 1 - b AR I5ORE A9 Bk
BEf) T 2 3 HE . 1949 4, EH BT “E £ IL” (Housing Act ) 5 RO I BN #h By H
05 BUR #EAT AR R R 5 2 55 4 X, OF X4 s i I R 2 It i T — A
e fdt H17 AR RSB RIR o SR 48 TR 22 B RTIER IR 12 g 9 4R BB A 58 7 AR 7R ok L Il ke

Dayton Gold & Silver Mining Co. ,» 11 Nev. , at 409~410, 1876 WL, at * 11.

Sadler v. Langham, 34 Ala. (1859).

Varner v. Martin, 21 W. Va. (1883).

Fallbrook Irrigation Dist. v. Bradley,164 U.S. 112 (1896).

Strickley v. Highland Boy Gold Mining Co. ,200 U.S. 531 (1906).

Mt. Vernon-Woodberry Cotton Duck Co. v. Alabama Interstate Power Co. , 240 U. S, 30 (1916).
New York City Housing Authority v. Muller,270 N. Y. 333,1 N. E. 2d 153(1936).

Qe e 6 e 6



EJ-ER V2 S RPAE SR e 131 -

S AR Ak LD BUAR SE TR BE )T UM R T 08 R (R R Y
B AY AN 2 BUNE WS A AT 8 (A 6 i A I R SR AE £ 55 18 2
TR BARFA NGB B A A 3 55 Can B by VR B I e A B8 55 IR S 5 A3k
MR R @ =T “RAHAEMC ATy, SR DT sl 1 & A (A i b AT A L H
BRI S i B g 9 B — B RO R A L B 1954 AEIC B RO,

1954 AR & 52708 36 [ - M AR sl b e OB 5], 58 S 3 T ml s Ll R
MR SRR B B TFF I T T UK T . 1945 4F, 6 H H £l o 7 52 L AR IX
B 7% (District of Columbia Redevelopment Act) , 52 A2 Y% 117 #8 %1 55 i 72 ik 7 ol i
TR A B A b AR W5 PR 10 T 2 R A DR XD PR R 2 2 B AR 1 U R BUR g
% 5 B U RO DR AR AR 5 A 3R TR [ R, AR BRTE R AL O IE ) b A
B o NIRRT R ZE U BRAT 55 2 25 AR IR B0 5 22 A 2 T O P oA bt A
EH R R (VNN I N e 1o A PSSR Pl g cla RV S E I A
I (SE=2 S oINS R Ao & e N P /i IS e e = = 201 IS 1V 1 g = 5
W Ko - M 3RS AN A AR WSCAT S L 3 BRI B VA B T AR B IE R AR GE L RN AR
JG LK HFAN S F) B S ] 5 ek A Sl 7 i BEORARAE . R E AR B
(William O. Douglas) {15 8 85 i v Be T4 gk b 43 Z AN )2 U0 v BE 0 ff 32 45y
XEUN B THRIIFARE . B hSE, |5, 5t i me, ol o 2 &5 5 A3t
H 9 (public purpose) , 3735 & T B AU 19 #0677 6 BT 68 5 42 19 1 FELAH S B %
B8 A3 B By, HAL S A A Y )2 AU Y B (physical) 5 42 8% (monetary) |
) L AL RS A Cspiritual) 55 32 J& Y (aesthetic) ™ s IR FEAR ZE vp, 1 25 0A M 42 FHAE UK
S PR T HE Y H B9 A BT At X A AR TR S ] S A A R, BRI R
FARBESE A ER RE L B N Y B E L, B E 2 BARTEAR R A
- b 2 B 2 o s AL AT S A T i TR R B AT A A SR B (public purpose)
PRI IF AN 3 78 . e 2 B T e o 125 e 4 B30 o S R IX s 1+ 3

“HERERWE AT RE T AL BB & A SRR R, B E A )
27 LA Y2 B A e S 4 1 AR U L AR T AT T AR A T A B AR
W JE A = A2 B 1] . 1981 4F 2% B M J5 3 16 e 0 e 1 O 24 B 7@ 11984 AR IR

BRAER (L BHEROR N B R(F R M EEF)(EE).2007 £ 5 198,89 7.,
PR R (S B HESOR N BOF A2, % 10 T,

Berman v. Parker,348 U.S. 26 (1954).

Poletown Neighborhood Council v. City of Detroit ,304 N. W, 2d 455 (Mich. 1981).
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e 15 1 B A0 e i R A R O 52 D 2005 4 RS i v vk B I e ) “ LB 29

1981 4F 2 BN die ey V25 e ) R 8 B0l 22 B8 BRI U B0 B P e g 125 e o LG e
ZER RS MAR A, ISR T B2 R K A N I 2x BT ) E 28 U K R A W) 127 (Eco-
nomic Development Corporations Act) 42 AL , 18 i 1F WK IR 45 A9+ M B2 %5 45 38
TRZE S A AR IR A A VR AT 0 F . 545 0 T BOURE A AR WA T A ) T
A 58RI T8 58 10 2558 2 3OMLE MR IR /I 7 LA 248 F3 o B i AAE . (H
I RO i v 125 B O AN SCRr IR B FE 5k A 3 B RYOR UL, 2 H0E B U AR
CEUE R RN FIETIES 2 SRE  AHER 1115 10 B BYAE T AR Mk 22 HR At
b 2 355 5 1Bl Bin 1 R i DX A RO SR T RO R AR T IR R AR TR R AR LA A
A AT W0 LT R A AR BT 5 108 7l 55 R b B, IR RS e 45 T B AL Al
HRAE o PR R BE UL A R B X FA AR W T B4 iy TR AL gE . o, Kk
HAERANSLAE John W, Fitzgerald) A4, i A0l = B AR L BE Mo 3 i 2 22 T 2% 1R el
2 A A 2 DAV SR BORE SEAT AE Wit LA L DUk T ) AR Wi D) B B AL KAl 9 AT S L
A AT AN S5 BT B A 2 PR BRI S, BT A B FA Al 2878 24 25 X 4 2 ) 3
ZUE A A . FESRONPLAE R B R ORI L S8 B B VE OC T A M A AR R EOR L R B T
AL AT DA i FA N I 77 A 3 ot — 2 B2 B M 2P Y ) — e O B UL B KR S &
(James L. Ryan) I\ IR S E WL 2 —T“H &1L F B (the end
justifies the means) AR T Hod — 0K S BORMER P27 0 4E . BARA WAL RIEE
S ZU X o ALk g i 2800 2 LA 522 1Y L 5] 0 ke i AR A T BN JR Y B AR U %

FR R e i v 6 1984 4F ) e i R B R 702 Iy — D 4 W W iR 51 i & R 4]
R T ik ok S R M A S e A T L 96 R A AR I AU AR B
R R i 2 Ak 5 AT, B FM I T 1967 4R 1 b
7 (Land Reform Act) FZBUBURF LA IF 2 ARWTIE 2 J5 47 0 o A oA, DLeicAs +
HbTE S ZE W AR R T . ORFEIE R 27 B YR AL e 5k i O R SRR TRIA
WS e ik B 51 M 2 R 5 2 — B T SCE R & B, X TR
WA HY - e B 25 AL N T AT S A5 AT 6 A Al A TR i i 0 B A O L A
W 5“nfF 23 H 9”7 (a conceivable public purpose) [B] B B SC B, %47 A BRI
i SER FLARAB AR ZE T A A S e T R T Y - O Y B
B, IR AR 25 7 E A NSRRI 25 L 07 T e R B M T AR P I OR B AR 2 AN A5
M XA 1“2y 3 H 197 (public purpose) .

® Hawaii Housing Authority v. Midkiff,467 U.S. 229 (1984).
@ Kelowv. Cityof New London,545 U.S. 469 (2005).
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IR e R I BE 2005 4F AP LS 58 7 35 1 5 | & G BOR R BRI, TS,
R o = VR BE R DA 5 2 4 I S5 22 B0 P 48 80T DA G B R R 44 SCIY - b AE
F9E . HBEUL T TR AKAE M i TR R I DA S Ry R — A 2R B U R T
M7 (distressed municipality) . M HI2Y4 U 518 TR 24 HE 20 L 0%, AR FE i
LA BT & 23 77 (New London Development Corporation) i 3 3 3 P47
T TE 2R BT BT A ) B O el N BRI T & TR BR T 2%
HEN FHBEME AT B ALHE 80 FBH A — S HEHR (Plizer) 23 7 (K BIF 2 HLMA Al — 8 35 7K 45
WO G A5 AL TR . 718 O & 28 AN R 3 A 31 B T AT LA A s kil 386 B i
i BhZ T B R AR 24 3h Ty A1 38 T LA T S 0 S 0 S Tl R AR AR A PR A A R s ] A
AL BT K 2N LT I S T 22250 L AE DAL SR A 2 0 20 B R 4t 5
16 ZTT R w) AR 32 BORF St i AF IS, IR A v 125 e 8 2 LA 2 O A E R
P AR SR AT b, IS Z 0N @B e Bl I & 0 R IR A LA B IE R P
A B, P i = 4%, o i AR EA R . (D Fie ol i F &t
et 7HEE R B IR SRR S TN R AR R 2R L R AR IR+
Hb VAT AR — A AT Cuse by the general public) ,{H J2& “ B i e v b B
A48T 45 AE WA 0F 7= 250 T AR B T EE SR T L A AR R AR R 2 DOk B A
EEBE T AR T A I AR IR, B A SR EH YT () R4
TR RS LS TBUN MR —, Joik 52k 251 Be i SR i Hopb e A 3R H g 72k
RYX Gy, BURFAESE 020 36 B 7 (0 5 A2 v 3 2 003 o X L A R 1 45 5L AT i A58
BTG50 08 S0 5 < RO B R . st R SO B D R LB 4 (San-
dra Day O’Connor) A« “7 < 45 & & W TR LN, BT 45 Fb A WA 7= #8457 7] RE Bl AF e 45
PALANISE- N ;83 IRTERRE o DRI AR 5™ 0 7= b A A T 0 28 S0 A9 IX 4 7 o — 2 R IR %
LB R FE ST (Clarence Thomas) #: F AR “ AN 2R BL ¢ 4% & " 1) + Mo fiE
WCHRAF A A LA T 3 e e M2 B L 24 <A A NS [ Ok v R L
WM 58 i 28 LA IR 285 1o 5 2L 38 19 A = 6 0500k T £t e

“YLIE R 38 [ E XA LM BT T AR AR R A AR R AL 2
AL V& TR LA I NN R [R5 SOEE PP SR S ) e DN DS L i
JEEOU 2 %o 55 T 4548 IE 58 A DR R 56 L I8 B K 2 1 LU 4 A AR/ N i ol 1) < L
RN AT AR “HLIE 37 B 2004 4F L 95 BN N 5% 8 25 B sl AE — > R AEd Ebh
TR R ARk L 75 2 B AR AU %l 2 R D 2006 4R, 5 H A G A
PRI UIE R7ER T — AT B A4, TR B B 2 20058 AF WSO 4 48 P B 4 e

®  County of Wayne v. Hathcock, 684 N. W. 2d 765 (Mich. 2004) .
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“fii K AR 3K 25 19 H 97 (purpose of benefiting the general public) [, P —4~4 J7 §if
RIK 7 (Castle Coalition) BUALKY T 2006 4F KA T — 13 51 X “ Il 28 7 5% M 1Y 9 £ fi
AR IS RATI T AR SO HE 1T, 7R L — 4R, DL kR R 44 1 FL
FEAE T LA K 7 A S T o DR S 0 v 36 g e < L9 R U, by BURT 2 R4
Bk & 2 B I AR 5783 He b M FHAERA NI H & X A BT i 1998 4F & 2002
AF ] 10282 B iy —2 7 OJE ok, TR A R R L UK R g AR IS &
A AT AT KL T 20 R WL W E N A A 7R ML ST R .
2010 4F B “ R AR HER” (Google Earth) LT LIEF, “HLIK 27 o BT v & 21 #9 AE i +
JLF i & — R 28 R R . 25 /0 gk H TR U6, “BILI% 287 I I e 4 LR R iy . (H 2
BN Bl A P 2 SR R A R RRAR R X A LM SRR . B
FE 23 BYAS W 28 FORT IGO0 1 10 B, 55 [ IR T O R4 T R AR AR R A s A
FH 70 2 o e 1) 4 S B AAFAE

Z EELHENSRAEFENEFEIN

S [ A b AR A e 28 S ) 25 14 9 B b oa] LT, 2 R £ 2 — Tl 0 0 0T
717 L AOE Ak o e 2 35 % A0 R R T 3 R A (B BB . R Ut 3R AE A — A A R 45 1
W (B AR E R, 763 5 A b S B 2B R R AOR I HE SR R OE . SR, 36
B 4 LA 0T X b YRR B B B BT 499 (Richard A. Posner)#§ i, 1F LA — &
TR BE W 2805 V- 45 B B — M T SO AR . T 1) 3k AR 0% 50 R 4 0 ) 3k A o S g
2 LA 5 e U R B b AL S 0 S H L R AR S 2R Ik 3
TR BT 5 B R ST AE S AU D) A i AT A 2 R 2 00 A (A o T LA E A R A

() O b M 1 2

AR R 2 SR 25 M E AR R RO . — A EROA ) IIEE 2, 35 [ 4 AR I
] S B T, DR VAT B3t TS BT A U AR H R R R AR, SR, 46
UE2E W ROCRALAT AN 6] (0 b 7 . 0 0 38 B 19 850 A v AT 1 b . — R 2 0 B AR RCR
(Pareto Efficiency) . 73 — fJ& K /K 2 — @ i i 2 % (Kaldor-Hicks Efficiency) . 1A

@O The White House, “Protecting the Property Rights of the American People.” Executive Order 13406 of
June 23, 2006.

@ Dana Berliner, Opening the Floodgates-Eminent Domain Abuse in the Post-Kelo World (Castle Coalition,
2006) ,p. 2.

® FKREF (HKZERBEEL).ROEH).2001 £ 5 4.% 68 7.
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RICRCRIE AR XA —Fh PR A SR A A0 H Al A A4 A8 A D 1 15 A0 L A 7T AR
ok YR Y R G A — A ANE A NI AR ARG . b R AT ROREOR K i g B
B0 00 Jg BRAE L 38 S B e . il an T BR 2B Wi P 2 N2 g H—E &
i 28 W7 8 A 32400, DRIEG T B ZB IS 0 2 IR R AT RO . RIRZ — & SOl ROR 2R B
K TER S AR XA — A 2 POIR A, A IR 3 ) 5 e 28 PR 285 190 W 95 R I — Y
FE AR 3EI0  [] B A — 8 53 N AR A 2D, OF 52 25 5 78 78 o0 A 2 505 )5 FLAR R
TIREAT BTl . RIRZ — v S T RCR AR BOAR S T TE A R FERCR, R 32 45 & L
VR AT LAXS 52 508 AT A L DN 52 BE MR RAE8CR . P ahga th i LR VE & . &
Trog i HoA T BRI I RORE ORI RAERCR . YA F X ERIE A h#A
Gy B 15 P ] A5 A BOR BUIR S R BRI A A LR R KRR Z — A s
R0

A AR A SRR R B SCR PR HE R R R R 2 — A e RO BRI A T
BEAE W DL G BRAMEE” B X A FMEEAR T HURH 24 T Bl A 4 3 A0 K EOR 3™ 1 T 3
1B, I A 58 A MR W 1Y A TR 2 o 3 788 20 VO IR A 461 2% T LR A 32 WL
B 45 2% (subjective value loss) @B AE T 3 # {1 2k (non-market value loss) ,© F M
Wi (B 5 2% AT RE W 7 B Bt ok L 491 n i A 30 0 b 5 R RE S R T AR B TARBL S HRE
10 52 38 BUAS 435 TRE M 375 T 3 il ) R R A R SR A B 3 T A Y 98 S AR G
W] BE S AR W7 B 48 2% o 91 Gkl D R S AT b AR SRR 1 A 400 2% R B 1 Ak JS i Bk
KRR P T WM AE SR I A Bt 5 A& BUAME Z N BRI 78+ b 1
TEWS B9 R AR AT RE A2 40, AT = M AE W0 LT A AT Be ol 2 i BT . X TRt
ST & A0 T MRS BT B 3 1 A A 1S 00 R T s AR W B9 W (e 2%, LRI N
3t 4 I B AMEPAE R B X TR A ) - s ARl RATRE R R IR 2 — A se Ak
RYGH . TSR A A WA BT DAL 4G 56 [ AE A 5 Y 4
TEMSCHRAT T RE 18 ) P AR WO AR B AEAT 5 2 S A1 25 FE 72 7 S i A BT
X AR I ATI A M A FE ] £, ARG R 2 2 22 AR T 6 4 5 (William B, Stoe-
buck) Ay, BEAEWCH B HEHTE — R H 30 A N BYHRHT”, IF A2 AR 2 RO 37 %
BURG B HEHT o K Ry SR AL S H A R 20 R R 1 380 03 A L 3 28 38 53 AR R AUATT 19 )

O HHACEEHEF 2NN FEAER LT B KA L997 FF 1K E 16 7.

@ Nicole Stelle Garnett, “The Public-use Question as a Taking Problem,” George Washington Law Review ,
Vol. 71, 2003, p. 945.

® % W :Bauman v. Ross, 167 U.S. 548 (1897).
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FEMR S O PR B AT - i AE ORUAT SR AF G /0 B DA 22 500 B 3 TR i -
TR B e 45 R R IR 2 — 7 se sl el

(DO R R+ HAE A B

ST L HUAE R 112 BE6 H2 R 2505 L B - M AE A0 A B L 5 T 2 3 R R
B2 T ZE R =AY A . — & IE AR YE (positive externality) 55 “ $5 {f 427 17
N R AR U 2 B AR SR B BN S a8 B AR R R A O AR
SN 5 A8 T UG T 2k A BE R B4 R AR I A EE M

I T 3 2 3 S 8 R X BURF I 55 5 385 1 eR T T 9 TR R 4 A R s e i BIR
S5 IR A BRI . T3 e ST BURN A R4 BUR T 326 U 42 40 1 38 el L 1 - b AiE 50k
Je BURF BB T 100 4 b B UR (O TC & . DA SE 5 AR 14 8 MR R TT 3 2 5 A /0000 R BB R
R P T P4 (Guido Calabresi) FH7 K 7 (A, Douglas Melamed) ¥ 7= AU 47 43 Sk h
FEHLI (property rules) ., 3 A HL 0 (liability rules) F1As A % ik # I Cinalienability
rules) o 1M - Hb AiF 505 2 7 77 37 2% 2 A T 5% A R0 00 ok £ 7 b 7= A, © gk - b 9 U Y
Fic 8 0 5 H N RT3 2k R B R AR T, — R R S 50 5 M8 1 X
10 2B W7, R B AL 22 3 1T 3 58 B AR 1R

1. s BRI H A 45 A IX A3 28 ot

IR BT A H T E A 4 0 S B T A XA 2 DR L IR R R R T
(0t PR SR M 3 2 P b L 2 B S e, (R S S I M 45
(10 T LA DX A7 2 T O B R B 0 U PR ML . R R A b, B IR AR T R
RMGE T TR — A EE R JLT B B 1 3 24 5 [ S A0 28 I S 3k
FI Rl 2 38 2o A2 2 T 4 5 4 17 Fi e R B0 BORT B 4 Al 2R 7= 45 O Aok e &
TRRR , HEs 5 I H 22 B LAME LLE i B T S O i R DR A T e i
b 1 DX AT 22 W, T 37 T odfE D A5 [ 28 AR b, 330 P TR 2 A A 38 1 A 2o
1 A b 22 5y T 3 2 90 A0 36 [ PG b K Ak 2E B M K (Thomas W, Mer-
ril D TR (4 “ B % 11 %7 (thin market) 48R 5@ B 404k 6 2105 F 4, ol F o HE B 4R 10
DX o7 22 W L A SR P T 3% 58 5 0 B AR B i L I8 4l B A 230 T B L O Bk Y
HEVE KPR T Ad 25 e K P BRI A3 2o 7l 3 T 7+ i 9 RN 45 7 A R RCR A &

@ William B. Stoebuck,“A General Theory of Eminent Domain,” Washington Law Review, Vol. 47, No. 4,
1972, p. 569.

@ B X HF L “positive externality” & F A “E 4 E K L7, “holdout” BB A “Em Mt 87, F NHEAR (Y5 4
AR 7 BORF AN E 20 R B I A& R ) (6 78) 2007 £ 5 19 41,8 23 T,

®  Guido Calabresi & Douglas A. Melamed, “Property Rules, Liability Rules, and Inalienability: One View of
the Cathedral,” Harvard Law Review ., Vol. 85, No. 6. 1972, pp. 1092~1093.

@® Thomas W. Merrill, “The Economics of Public Use,” Cornell Law Review ., Vol. 72, 1986, p. 65.
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